United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

BRIEF 



74-2244 


Itttteii States (Court of Appeals 


For the Second Circuit 




FREDERICK E. TINSLEY and AXSTALT DYXOS, 

Plaintiff s-Appellees, 

against 

MAVALA, INC. and C. BENJAMIN DINERSTEIN, 
individually and doing business under the nano* and 
style of C-B SALES CO. and BEXDYXE, LTD., 

Defendants-A ppellants. 

On Appeal from the United States District Court 
For the Southern District of New York 


APPELLANTS’ BRIEF 


Weil, Gotshal & Manges 
Attorneys for Defendants-Appi Hants 
7G7 Fifth Avenue 
New York, New York 10022 
(212) 758-7800 

Michael K. Stanton - r '• 

Of Counsel uY 

t * ( 


V 























TABLE OF CONTENTS 


PAGE 

Table of Authorities n 

Statutes Involved m 

Issues Presented for Review j 

Statement of the Case 2 

Summary of Argument g 

Point I—Based upon the conflicting affidavits submit¬ 
ted to the Court below, the Court should have de¬ 
nied the application for the appointment of a 
Receiver 7 

Point II—In the alternative, the order appealed from 
should be modified to provide for the appointment 
of Michael Devine as a Special Master rather 
than as Receiver of Bendyne 11 


Conclusion 


13 






II 


TABLE OF AUTHORITIES 


Cases: 

Ban-ick v. Pratt, 32 F. 2d 732 (5th Cir. 1929) 

Chambers v. Blickle Ford Sales, Inc., 313 F 2d 25 9 
(2d Cir. 19f>3) 

Chappd & ('o. v. Frankel, 285 F. Supp. 798 (S.D N Y 
1968) 

Dorchester Music Corp. v. National Broadcasting Co. 
Id I 1 . Supp. 580 (S.D. Cal. 1959) 

Ferguson v. Tabah, 288 F. 2 d 665 ( 2 d Cir. 19 ri) 

(ilassner v. Kaufman, 19 A.D. 2 d 885 ( 1 st Dept. 1963) 

Labor v. Labor, 181 App. Div. 733 ( 2 d Dept. 1918) 


PAGE 


12 

9 

12 

12 

9 

10 

10 


12 
10,11 


Marvel Specialty Co. v. Bell Hosiery Mills 235 F 
Supp. 218 (W.D. No. Car. 1964) ’ 

Maxwell v. Enterprise Wall Paper Mfg. Co. 131 F 
2d 400 (3rd Cir. 1942) 

Mintzer v. Arthur L. Wright, 262 F. 2d 823 (3rd Fir 

1959) 9 

S.Z.B. Corp. v. Ruth, 14 A.D. 2d 678 (1st Dept 1961) 10 

Wickes v. Belgian American Educational Foundation 

Inc., 266 F. Supp. 38 (S.D.N.Y. 1967) ’ 9 


Statutes: 

Rule 53, Masters 

Rule 66, Receivers Appointed by Federal Courts 


hi 

IV 




Ill 


Statutes Involved 
Rule 53. Masters 

(a) Appointment and Compensation. Each district court 
with the concurrence of a majority of all the judges thereof 
may appoint one or more standing masters for its district, 
and the court in which any action is pending may appoint 
a special master therein. As used in these rules the word 
“master” includes a referee, an auditor, an examiner, a 
commissioner, and an assessor. The compensation to be 
allowed to a master shall be fixed by the court, and shall 
be charged upon such of the parties or paid out of any 
fund or subject matter of the action, which is in the cus¬ 
tody and control of the court as the court may direct. The 
master shall not retain his report as security for his com¬ 
pensation; but when the party ordered to pay the com¬ 
pensation allowed by the court does not pay it after notice 
and within the time prescribed by the court, the master 
is entitled to a writ of execution against the delinquent 
party. 

(b) Reference. A reference to a master shad be the ex¬ 
ception and not the rule. In actions to be tried by a jury, 
a reference shall be made only when the issues are com¬ 
plicated; in actions to be tried without a jury, save in mat¬ 
ters of account and of difficult computation of damages, a 
reference shall be made only upon a showing that some 
exceptional condition requires it. 

(c) Powers. The order of reference to the master may 
specify or limit his powers and may direct him to report 
only upon particular issues or to do or perform particular 




acts or to receive and report evidence only and may fix 
the time and place for beginning and closing the hearings 
and for the filing of the master’s report. "Subject to the 
specifications and limitations stated in the order, the mas¬ 
ter has and shall exercise the power to regulate all pro¬ 
ceedings in every hearing before him and to do all acts 
and take all measures necessary or proper for the efficient 
performance of his duties under the order. lie may re¬ 
quire the production before him of evidence upon all mat¬ 
ters embraced in the reference, including the production 
ol all books, papers, vouchers, documents, and writings 
applicable thereto. He may rule upon the admissibility of 
evidence unless otherwise directed by the order of refer¬ 
ence and has the authority to put witnesses on oath and 
may himself examine them and may call the parties to the 
action and examine them upon oath. When a party so re¬ 
quests, the master shall make a record of the evidence 
offered and excluded in the same manner and subject to 
the same limitations as provided in Rule 43(c) for a court 
sitting without a jury. 

Rule 66. Receivers Appointed by Federal Courts 

An action wherein a receiver has been appointed shall 
not be dismissed except by c rder of the court. The prac¬ 
tice in the administration of estates by receivers or by 
other similar officers appointed by the court shall be in 
accordance with the practice heretofore followed in the 
courts of the l uffed States or as provided n rules pro¬ 
mulgated by the district courts. In all other respects the 
action in which the appointment of a receiver is sought or 
which is brought by or against a receiver is governed by 
these rules. 
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Issues Presented for Review 

1. Based upon the conflicting affidavits submitted to the 
Court below, should the Court have denied the application 
for the appointment of a Receiver? 


The Court below answered in the negative. 






2 . Should the order appealed from be modified to pro¬ 
vide for the appointment of Michael Devine, Esq. as Spe¬ 
cial Master rather than as Receiver of Bendyne! 

The Court below, by implication, responded in the 
negative. 

Statement of the Ca»e 

Defendants-Appellants, C. Benjamin Dinerstein and 
icndyne, Ltd., appeal herein from an order of the United 
States District Court for the Southern District of New 
York < Lee p - Oagliardi, J.) entered on August 28, 1974 
which granted plaintiffs-appellees’ motion for the appoint¬ 
ment of a Receiver of Bendyne, Ltd. and designated Michael 
De\ine, Esquire, as said Receiver (A. 225a). 

This action was commenced in May of 1963 bv Frederick 
E. Tinsley (“Tinsley”) and Anstalt Dynos, S.A. (“Dy- 
nos”), a Lichtenstein corporation controlled by Tinslev 
against Mavala, Inc. (“Mavala”), a New York corporation,’ 
formed in April, 1962, in which Tinsley and Dinerstein were 
to have equal ownership and control, the individual defend¬ 
ant, C. Benjamin Dinerstein (“Dinerstein”) and C-B Sales 
Co. (“C-B Sales”), a company in which Dinerstein was 
interested (A. 6 a). Mavala was organized to act as the dis¬ 
tributor in the United States of products manufactured by 
- ay ala, S.A., a Swiss corpo ration, in which Tinsley held 
an interest. Subsequent to the commencement of this ac¬ 
tion, Dinerstein caused Bendyne, Ltd. (“Bendyne”) a 
Delaware corporation, to be organized for the 'sale and 
distribution of a formaldehyde based nail hardener known 
as “Living Nail” (A. 7a). Thereafter plaintiffs amended 
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their complaint to include Bendyne a.s an additional defend¬ 
ant. In essence, the amended complaint claimed that I)ynos 
was entitled to judgment in the sum of $80,707 from Mavala 
for goods sold and delivered and that Dinerstein, in viola¬ 
tion of his fiduciary duties, appropriated to himself and 
business entities in which he had an interest, patent rights 
to a nail protector shield which he had developed in late 
1902 and early 1903 with the original intention that such 
shield might be used in conjunction with the sale of Mavala 
Scientifique (“Scientifique”) (A. 02a). 

The amended complaint also claimed that the Bendyne 
Living Nail product was similar to the formulation of 
Scientifique and that Bendyne’s sale of Living Nail together 
with an adhesive backed nail protector shield was in viola¬ 
tion of the rights of the plaintiffs. The plaintiffs requested 
a judgment prohibiting the defendants from transferring 
title or any interest in the patent application for the nail 
protector shield to any third party or revealing the formu¬ 
lation of “Scientifique” or any trade secrets received by 
Dinerstein during the course of his relationship with the 
plaintiffs (A. 62a). 

After issue had been joined, plaintiffs moved for a pre¬ 
liminary injunction which was partially granted by Judge 
Weinfeld which, in pertinent part, enjoined Dinerstein from 
transferring any rights in the patent application for the 
nail protector shield; directed Dinerstein and Bendyne to 
maintain accurate accounts and records of sales of Living 
Nail; and prohibited Dinerstein from making any disclo¬ 
sure of the formulation of Scientifique as well as transmit¬ 
ting any information regarding trade secrets or sales in¬ 
formation (A. 64a). 
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This action was reached for trial before lion. Gus J. 
Solomon, Chief Justice, District Court of Oregon, sitting 
in the United States District Court for the Southern Dis¬ 
trict by designation. The trial was conducted on October 
26, 1970. Thereafter, by opinion dated November 11, 1971, 
Judge Solomon awarded Dynos judgment against Mavala 
on its claim for goods sold and delivered in the sum of 
$80,676 and concluded, among other things, that Dinerstein 
and Bendyne were required to account to Tinsley for profits 
earned by Bendyne from the sale of Living Nail on the 
ground that Dinerstein had violated a fiduciary obligation 
to Mavala and Tinsley in permitting Bendyne to use such 
shield in the sale of Living Nail and in refusing to permit 
Mavala to use the shield in connection with the sale of 
Scientifique (A. 6a). An interlocutory judgment was en¬ 
tered on January 4, 1972 (A. 14a). 

Pursuant thereto Dynos was awarded judgment against 
Mavala for the invoiced value of goods sold and delivered; 
the preliminary injunction issued by Judge Weinfeld was 
made permanent and defendants Bendyne and Dinerstein 
were ordered to account for the profits earned by Bendyne 
in connection with the sale of Living Nail. The interlocu¬ 
tory judgment directed the defendants to produce for in¬ 
spection and copying all records regarding sales of Living 
Nail and the nail shield protector and income derived from 
such sales (A. 15a). The judgment further provided that 
records relating to the sales of Living Nail were to be made 
available to plaintiffs’ representatives and if the parties 
were unable to agree on the amount due to Mavala, the 
issue would be referred to a Special Master (A. 15a). 

Subsequent to entry of the interlocutory judgment, de¬ 
fendants furnished plaintiffs’ counsel with copies of Ben- 
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dyne’s income tax returns but objected to permitting a com¬ 
plete review of all of Bendyne’s records in view of the keen 
competition which has existed since August of 1963 in con¬ 
nection with the competing sales of Scientifique and Living 
Nail (A. 42a). 

Plaintiffs thereafter moved to punish defendants Diner- 
stein and Bendyne for contempt for failure to supply all 
of Bendyne’s records to plaintiffs’ counsel. This motion by 
plaintiffs was withdrawn in June of 1972 after an agree¬ 
ment had been reached that the records would lx* masked 
so as not to disclose the identity of Bendyne’s customers 
and suppliers (A. 43a). After plaintiffs’ accountants re¬ 
viewed the masked records, they concluded that the infor¬ 
mation, in the form submitted, was insufficient for their 
purposes. 

Thereafter, in response to plaintiffs’ suggestion that 
the records be unmasked and examined pursuant to a stip¬ 
ulation that the material presented would not be disclosed 
except as the result of a court order and based upon a con¬ 
ference with Judge Gagliardi, Bendyne was directed to un¬ 
mask the records and make them available to plaintiffs’ 
counsel and accountants (A. 107-08a). The direction by 
Judge Gagliardi was complied w'tli and after the records 
had been unmasked they were made available at defendants’ 
counsel’s office commencing in early November 1972. Dur¬ 
ing the period November 1972 to February 1973 these rec¬ 
ords were constantly available for examination by plain¬ 
tiffs’ accountants who, from time to time, consulted with 
representatives of Ash & Parsont, Bendyne’s accountants, 
for answers to questions (A. 13;»-36a). 
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Subsequently, in late March 1973, plaintiffs submitted 
voluminous interrogatories to defendants which required 
an analysis of records covering a period of approximately 
eight years in order to properly respond (A. 88a). While 
defendants’ answers and objections to plaintiffs’ interrog¬ 
atories were being prepared, plaintiffs moved for appoint¬ 
ment of a Receiver of Bendyne and an order compelling 
Dinerstein and Bendyne to answer the written interroga¬ 
tories. The interrogatories were submitted on August 13, 

1973 (A. 140a). Thereafter oral argument took place be¬ 
fore Judge Gagliardi and on March 12, 1974 Judge Gagli- 
ardi granted the motion without opinion. 

On March 13,1974 an order was entered appointing Hon. 
Otto C. Jaeger as Receiver of Bendyne (A. 209a). Judge 
Jaeeger declined to accept the office of Receiver of Bendyne 
in view of his other commitments and after several com¬ 
munications from plaintiffs’ counsel, Judge Gagliardi filed 
an order on August 28, 1974 withdrawing the March 13, 

1974 order and appointing Michael Devine, Esq. as Re¬ 
ceiver. 


Summary of Argument 

Point I—Based upon the conflicting affidavits submitted to 
the Court below, the Court should ha^e denied the ap¬ 
plication for the appointment of a Receiver. 

Point II—In the alternative, the order appealed from 
should be modified to provide for the appointment of 
Michael Devine as a Special Master rather thaii as 
Receiver of Bendyne. 
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POINT I 

Based upon the conflicting affidavits submitted to 
the Court below, the Court should have denied the ap- 
plication for the appointment of a Receiver. 

The foundation for plaintiffs’ motion for the appoint¬ 
ment of a Receiver for Bendyne is a series of unsubstan¬ 
tiated allegations of waste and dissipation which purport¬ 
edly took place between 1964 and 1971 as set forth in 
affidavits submitted by plaintiffs’ counsel. It is apparent 
that although plaintiffs’ counsel and accountants had ac¬ 
cess to the Bendyne records for many months in 1972 and 
1973, they have misinterpreted and misunderstood a sub¬ 
stantial amount of the information presented. 

tor example, plaintiffs’ counsel has attempted to inter¬ 
twine the activities of Bendyne with the firm of Benesco, 
Inc. (A. 109a) As demonstrated by the opposing affidavit of 
Dinerstein, Benesco is completely unrelated to Bendyne 
and was a completely independent advertising agency. In 
fact, as is pointed out in the Dinerstein affidavit, litigation 
resulted from a dispute between Bendyne and Benesco 
(A. 206a) 

Plaintiffs counsel alleges, without any proof or sub¬ 
stance, .hat the volume of advertising expenditures made 
by Bendyne in its early years could only have occurred 
if Bendyne were paying advertising expenditures for af¬ 
filiated companies and thereby wasting Bendyne assets. 
(A. 10Ja) Defendants answers to the interrogatories 
clearly spells out each and every advertising expenditure 
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made solely for the aceount of Bendyne during the first 
eigit years of Bendyne’s existence. (A. 161a-65a) Plain¬ 
tiffs attempt to create a foundation for the alleged dis¬ 
sipation of Bendyne’s assets where certain payments were 
made from Bendyne for the personal living expenses of 
Dinerstein. It is conceded that some of such expenses were 
paid. Plaintiffs, however, ignore the fact that Dinerstein 
loaned the sum of $26,500 to Bendyne in January 1971 and 
that any disbursements from Bendyne for Dinerstein’s per¬ 
sona expenses have been credited against that loan. (A 

Jla) lt 18 S, ^ ificant t0 "°te that the alleged improper 
expenses which plaintiffs claim have been disbursed involve 
matters occurring between approximately 1964 and 1971 
all of which are reflected in the Bendyne records. 

Dinerstein has contended that he used his 1962 auto¬ 
mobile in connection with the business affairs of Bendyne 
and that payments from Bendyne for automobile insurance 
and garage expense during the period that he owned and 
used the automobile were proper. (A. 207a) Assuming 
for the sake of plaintiffs’ argument that such payments 
were improper, the difference of opinion on this subject 
does not justify the drastic remedy of the appointment of 
a Receiver for Bendyne. 

Similarly, plaintiffs’ reliance on purportedly improper 
intercompany transactions with C’.B. Sales is a matter 
which obviously terminated when the assets of that busi¬ 
ness were sold by a State Court Receiver, appointed in 
July of 1970, at an auction sale in January of 1971. 
Clearly, there has been no pattern of intercompany trans¬ 
actions since the liquidation of C.B. Sales in 1971. 
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Plaintiffs’ reliance on allegedly improper intercompany 
transactions between Bcndyne and Bendyne Produets Inc 

TcTT * 0 n V Bt '" dyne ProdUC,S *“ b “" dormant 
? Mrly ’ of ,h<! Pkintiffa’ allegations to 
.0 Court below presented any current emergency Condi- 

t on or any ea.st.ng pattern of current depletion of the 
Bendyne assets. 

The appointment of a Receiver has repeatedly been held 
to be an extraordinary remedy to be resorted to only where 
injury to property cannot otherwise be avoided. Cham- 

iers v. BIkU Ford SaleS ' /m S13 p 2d m 

Mmtzer v. Arthur L. Wright, 202 F. 2 d 823 (3rd Cir„ 1 939) . 

fliep 1 ^ r? Pt . CtfU,Iy SUll '" 1(tt ' d tllat '.used upon the con- 
ftctmg afl.day.ts presented to the District Court, plaintiffs 

.d not sustain the very heavy burden of proof placed upon 

partj seeking the appointment of a Receiver. See, ll’ic* es 

v Bclymu American Educational Foundation, l„c. -loo 

P.&upp. 38 (S D.N.Y., ,1,07). I„ .he Wicker ease the Court 
denied plaintiff’s motion for „„ order M ,p„i,„i„ K „ Be . 

ce.ver and noted that the resort to II,e extraordinary rem¬ 
edy o receivership should not be made except in cases of 
urgent necessity and upon a demonstrated existing emer¬ 
gency It is submitted that the plaintiff,’ contention below 
did not meet the strict standards established by Ihe IVickes 


Ihe Courts have announce 
drastic remedy to be imposed 
will be effective. Ferguson v. 
Cir., 1901). A further factor 


d that a receivership is a 
only when no lesser relief 
Tuba It, 288 F.2d 065 (2d 
which must be considered 






10 


in reviewing the ruling of the District Court is that Ben- 
dyne is operating on a profitable basis. Our courts have 
held that 

“The appointment of a receiver of a going concern 
is a drastic remedy, and can properly be invoked only 
where there is a clear evidentiary showing of the ne¬ 
cessity for the conservation of property and the pro¬ 
tection of the interests of the litigant.” Glassner v. 
Kaufman, 19 A.D.2d 885 (First Dept., 1963); S.Z.R. 
Corp. v. Ruth, 14 A.D. 2d 678 (First Dept., 1961); 
Laberv. Laber, 181 App.Div. 733 (Second Dept., 1918). 

Defendants contend that the case of Maxwell v. Enter¬ 
prise Wall Paper Mfg. Co., 131 F.2d 400 ( 3rd Cir., 1942), 
is closely analogous to the instant case. In Maxwell, the 
Circuit Court reversed a District Court order appointing 
Receivers for Enterprise Wall Paper Mfg. Co. Plaintiff, 
a minority shareholder, complained of gross mismanage¬ 
ment and waste by the majority shareholder consisting of 
the majority shareholder’s employment of relatives at ex¬ 
orbitant salaries, payment of salaries to relatives who ren¬ 
dered no services, creation of fictitious expense accounts 
for non-existent employees to drain funds from the corpo¬ 
ration to the majority shareholder and his relatives, ap 
propriation of corporate opportunities tor the personal 
benefit of the majority shareholder, sales of merchandise 
to corporations controlled by the majority shareholder at 
prices below cost, fraudulent loan transactions and destruc¬ 
tion of business records and accounts. 

The Court noted in reversing the District Court that 
many of the alleged improper diversions of corporate funds 
occurred from four to six years prior to the appointment 
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of the . eceiver and stated that while plaintiff’s allegations 
might establish past misconduct, plaintiff did not establish 
the extreme and exceptional circumstances under which 
a Receiver should be appointed. With regard to the ap¬ 
pointment of a Receiver, the Court held 

“It is not to be resorted to if milder measures will 
give the plaintiff, whether creditor or shareholder, 
adequate protection for his rights.” 131 F.2d at 403. 

In reversing the order appointing Receivers, the Court 
stated: 

“We do not find in the allegations, however, any such 
grounds of immediate emergency that call for the ap¬ 
pointment of a receiver, characterized in the decisions 
as one of last resort, to the exclusion of other rem¬ 
edies.” (Id. at 404). 

It is submitted that in applying the principles of the 
holding in the Maxwell case that this Court should reverse 
the order appealed from. 


POINT II 

In the alternative, the order appealed from should 
be modified to provide for the appointment of Michael 
Devine as a Special Master rather than as Receiver of 
Bendyne. 

The defendants urge that if the Court is not convinced 
that the order appealed from should be reversed, then, in 
the alternative, defendants contend that the order should 
be modified to provide for the appointment of Michael 
Devine as Special Master rather than as Receiver of Ben- 




12 


dyne. In the opinion of Judge Solomon, he held that if 
the parties could not agree on the amount due to Mavala 
(or one-halt thereof to linsley) within thirty days that 
such issue would be referred to a Special Master (A. 13(a)). 

In paragraph 3 of the Interlocutory Judgment, Judge 
Solomon directed that failii g an agreement between the 
parties on the amount due, “* * * the matter shall be re¬ 
ferred to a Spt rial Master.” (A. 15(a) 

The parties have clearly been unable to agree on the 
amount due. The defendants have repeatedly requested 
that the Court refer the issue to a Special Master (A. 
197(a), A. 208(a)). 

It is clear that what must be resolved is the amount 
due to Max ala (or one-halt thereof to Tinsley) pursuant 
to Judge Solomon’s decision and Interlocutory Judgment. 
This can be accomplished by modifying Judge Gagliardi’s 
order and providing for the appointment of Michael Devine 
as Special Master rather than as Receiver of Bendyne. 
Pursuant to Hub* 33, a Special Master xx'ould clearly be 
authorized to make such a computation after a proper in¬ 
vestigation and review of accountants’ reports. One of 
the prime functions of a reference to a Special Master is 
to resolve complex matters requiring detailed examination 
of books and records covering a protracted period of time. 
This procedure has repeatedly been upheld. Barrick v. 
Pratt, 32 F.2d 732*(5th Cir., 1929); Cliappel d Co. v. 
Frankel, 285 F.Supp. 798 (S.D.N.Y., 1968); Marvel Spe¬ 
cially Co. v. Bell Hosiery Mills, 235 F.Supp. 218 (W.D., 
Xo. Car., 1964); Dorchester Music Corp. v. National Broad¬ 
casting Co., 171 F.Supp. 580 (S.D., Cal., 1959). 
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If Michael Devine were appointed Special Master with 
virtually identical responsibilities and duties as those con¬ 
tained in the order appealed from, th<> desired result could 
be achieved. Under the circumstances presented, it is sub¬ 
mitted that a Receiver is unnecessary and improper. The 
appointment of the Receiver obviously creates a competi¬ 
tive advantage for permitting the plaintiffs to use such 
information to improperly compete with Bendyne in the 
nail hardening field in which the parties have been in in¬ 
tense competition for over eleven years. 


Conclusion 

The order of the Court below (Gagliardi, J.) ap¬ 
pointing Michael Devine as Receiver of Bendyne 
should be reversed, or, in the alternative, modified by 
providing that Michael Devine be appointed as Special 
Master rather than Receiver, and the costs of this ap¬ 
peal should be awarded to the defendants-appellants. 

Dated: New York, New York 
December 27, 1974 

Respectfully submitted, 

\\ eh., Gotshal & Manges 
Attorneys for Defendants-Appellants 

Michael K. Stanton 
Of Counsel 
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